8:06-cv-00373-RBH Date Filed 05/19/2006  Entry Number 40 Page 1 of 18

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON DIVISION

KENNETH WALTON GEORGIE, et al.,
Plaintiffs, C/A No: 8:06-CV-373-RBH

VS.

DUKE ENERGY RETIREMENT CASH
BALANCE PLAN, et al.,

Nt N N N N Nt et e el N

Defendants.

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO
DEFENDANTS’ MOTION TO TRANSFER

The plaintiffs respectfully submit this Memorandum in Opposition to Defendants’

Motion to Transfer, showing the Court as follows:
INTRODUCTION

This action was commenced on February 6, 2006, against Duke Energy Retirement Cash
Balance Plan and Duke Energy Corporation (“Duke”) in the United States District Court for the
District of South Carolina, Anderson Division. The Complaint alleges that the plaintiffs, and
other similarly situated Duke employees and retirees, suffered losses, some as a result of Duke’s
conversion of its pension plan into a cash balance pension plan (“Plan”) on January 1, 1997, and
some as a result of Duke’s violation of certain of that Plan’s terms. The plaintiffs assert that the
cash balance plan violates provisions of ERISA and the ADEA.

On May 5, 2006, Duke moved to change venue from the District Court of South Carolina
to the Western District of North Carolina, Charlotte Division. The motion is premised on Duke’s

assertion that the convenience of the parties and the interests of justice warrant a transfer of
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venue out of South Carolina.
STATEMENT OF FACTS

The plaintiffs are all current and former employees of Duke. Venue is proper in the
District of South Carolina because the Plan is administered in this District, many of the breaches
for which relief is sought occurred in this District, and at least one of the defendants can be found
in this District. 29 U.S.C. § 1132(e)(2).

Duke has moved pursuant to 28 U.S.C. § 1404(a) to transfer this action to the United
States District Court for the Western District of North Carolina. Duke states that venue is proper
in the Western District of North Carolina because Duke Energy Corporation is a North Carolina
corporation with its principal place of business located in Charlotte, North Carolina, and Duke
Energy Retirement Cash Balance Plan’s administrative offices are located in Charlotte, North
Carolina.

As a threshold matter, the plaintiffs are informed and believe the most likely place of trial
for this action is the Federal Courthouse located at 300 East Washington Street, Greenville,
South Carolina. The proposed transfer would move venue to the Federal Courthouse located at
401 West Trade Street, Charlotte, North Carolina, a distance of 98.34 miles. Exhibit A. Duke’s
corporate headquarters in Charlotte, North Carolina is 96.1 miles from the Federal District
Courthouse in Greenville, South Carolina. Affidavit of Krystal Clark Draughn, Exhibit B.

According to the computer-generated list of Duke employees and retirees by resident city
and state submitted by Duke in support of the motion to transfer, 4,380 of Duke’s 19,276
employees/retirees participating in the Plan reside in South Carolina and receive and/or accrue

benefits within this District. Defendant’s Exhibit 1, p.108 and 118. These thousands of South
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Carolina employees/retirees made decisions regarding their pension plans in South Carolina.

Two of the named plaintiffs are South Carolina residents formerly employed at Duke
Energy plants operating in South Carolina. Duke has not set out the number of
employees/retirees who reside within the Western District of North Carolina, but states that
2,326 are Charlotte-area residents. Defendant’s Memorandum in Support of Motion to Transfer
Venue, p. “-v-" [5] and Affidavit of William L. Fuller, § 6. Thus, neither the District of South
Carolina nor the Western District of North Carolina will be home to the majority of the putative
class members.

Duke maintains and operates 14 plants in South Carolina: Catawba Nuclear Station,
Oconee Nuclear Station, Lee Steam Station, Lake Wylie Hydro Station, Great Falls Hydro
Station, Dearborn Hydro Station, Wateree Hydro Station, Fishing Creek Hydro Station, Rocky
Creek Hydro Station, Cedar Creek Hydro Station, Keowee Hydro Station, Mill Creek
Combustion Turbine Station, Bad Creek Hydro Station, and Jocassee Hydro Station. Exhibit C.
Duke maintains 24 listed offices within South Carolina. Exhibit D.

Since 1997, Duke has defended 24 lawsuits in South Carolina, one of which is currently
being litigated in the Greenville Division of the District Court of South Carolina. Exhibit E and
F. Of the many cases Duke has defended in federal district court in South Carolina since 1997,
Duke has moved to transfer but one of them. The Saxon Group Inc. v. Duke Energy, Inc., et al.,
C.A. No. 1:01CV00333-CMC (D.S.C.), order entered 06/26/2001. Exhibit G. Accordingly,
Duke’s own action (or inaction) objectively indicates that it does not generally consider the
District of South Carolina an inconvenient forum. Moreover, although Duke was granted a

transfer in the Saxon case, the facts of that case were very different from the facts herein. In
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